Briefing on Reforming the Law on ‘Upskirting’
and other forms of Image-Based Sexual Abuse:
Voyeurism (Offences) (No 2) Bill
Prof Clare McGlynn (Durham) and Prof Erika Rackley (Birmingham)
Executive Summary
1. Welcome proposals for new law on ‘upskirting’
2. Need for comprehensive law reform
3. Underpinning values and purposes of the law
Recommendations for law reform
4.
5.
6.
7.
8.
9.
10.
11.
12.

1.

to extend the motive requirements to cover all forms of voyeurism and upskirting;
to clarify and strengthen the law on sharing of ‘upskirt’ and other intimate images;
to strengthen existing voyeurism offence to cover all motives and ensure consistency;
to clarify scope of sex offender registration and ensure consistency of treatment;
to extend automatic anonymity to all victims of image-based sexual abuse, including
‘revenge porn’;
to strengthen the law to cover threats to take and/or share intimate images/videos;
to strengthen law to cover altered images/videos (‘deepfake’ porn);
to recommend template for comprehensive law tackling all image-based sexual abuse; and
to recommend sustainable and increased funding of victim support services, including the
Revenge Porn Helpline.

Welcome Proposal to Introduce New Law

1.1
We welcome the Government’s intention to introduce a new law to criminalise some forms of
‘upskirting’ as a first step towards a more comprehensive law tackling all forms of image-based sexual
abuse. The impressive campaign by Gina Martin, and the Private Member’s Bill introduced by Wera
Hobhouse MP, have shone a bright light on the inadequacies of the current law and provide a real
opportunity to protect all victims. This campaign develops the work carried out for a number of years to
raise this issue, including the work of organisations such as the End Violence Against Women (EVAW)
coalition and Object who in 2012 raised concerns about ‘upskirting’ and media practices.1 The practice was
criminalised in Scotland in 2009.2
1.2
We have argued for a number of years that the law in England and Wales needs to be strengthened
to ensure ‘upskirting’ is appropriately criminalised.3 At the time of the ‘revenge porn’ law being adopted, we
expressed concern that there was a gap in the law as it did not cover ‘upskirting’.4 In particular, we suggest
that ‘upskirting’ is a form of image-based sexual abuse which has many similarities with other such abuses
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including ‘revenge porn’ and sexual extortion.5 These abuses all involve the non-consensual taking and/or
sharing of private sexual images which causes serious harms to victims. The images are sexual, the abuse
and harassment is often sexualized and the harms are threats to women’s sexual expression and autonomy.

2.

Need Comprehensive Law Reform

2.1
We recommend a comprehensive approach to legal reform which covers all non-consensual taking
and/or sharing of private sexual images, including threats and altered images.6 A comprehensive approach
will help to future-proof and modernize the law, closing the current gaps which provide inconsistent
protection for, and create hierarchies of protection between, victims.
2.2
The law in this area is piecemeal, inconsistent and out of date. There is now a real opportunity to
remedy these problems, as well as to provide sustainable and sufficient resources for organisations
supporting victims such as the Revenge Porn Helpline, Women’s Aid and Rape Crisis.

3.

Underpinning Values and Purposes of the Law7

 The law should protect the sexual integrity and autonomy of all; this is threatened when private sexual
images are taken, shared and created without consent.
 The law must focus on non-consent: men and women should be free to take and share private sexual
images with consent.
 The law should focus on the harms experienced by victims, not on the motives of perpetrators, or
whether the conduct took place in public or private, nor whether or not the images have been altered.
 The harms experienced by victims are more than a breach of privacy: they are experienced by many as a
form of abuse, of sexual assault, and often result in harassment and abuse which adversely impacts on
the mental and physical well-being of victims.
 All victims of image-based sexual abuse should be afforded similar protections by the law, such as
anonymity which can help to encourage victims to report offending conduct and support prosecutions.

Recommendations for Law Reform
4.

Extend Motive Requirements to Cover All Forms of Voyeurism and
‘Upskirting’

4.1
Limitations of current Bill:
The current Bill will only criminalise the taking of an ‘upskirt’ image if the perpetrator does so for the
purposes of (a) obtaining sexual gratification for himself or others or (b) ‘humiliating, distressing or
alarming’ the victim. This will cover many forms of upskirting – but it will not cover all forms of ‘upskirting’. It
follows the current Scots law.
4.2
Excluded motives – financial:
The Bill does not adequately cover, for example, financial motives such as selling to the media, as is the case
in many celebrity ‘upskirting’ shots. Such actions could be covered if it can be proven that the images are
being sold so that another person gains sexual gratification (assuming the photographer does not
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themselves). Such a motivation is unlikely to be established regarding celebrity upskirt images which are
widely disseminated in the national media.
4.3
Excluded motives – ‘group bonding’/’laugh’:
The Bill also does not cover where the motivation is to take (and likely share) images amongst a group of
friends, as means of ‘group bonding’, such as via WhatsApp or Facebook groups. In such situations, the
images are not always taken for the purpose of causing distress to the victim. The Government has stated
that it wishes to ensure that ‘upskirting’ at festivals and such like are covered by the new law. However, as it
stands, it is not obvious that the current Bill will clearly and adequately cover these situations because of the
limited motivation requirements.
4.4
Inconsistent treatment of victims:
In practice, therefore, the current law and proposed Bill produce an inconsistent pattern of protection. An
intimate image may be taken of a victim without her consent, and potentially shared widely across the
internet also without her consent, but only in some specific circumstances will a criminal offence have been
committed, despite the harms experienced by the victim being similar.
4.5
Recommended law reform:
Strengthen and clarify law to cover all motivations, protect all victims and better enable prosecutions:
The Bill would be strengthened if the core offence was ‘the non-consensual taking of an intimate image’.
This would ensure that all forms of upskirting are covered (as well as other forms of voyeurism). This is the
approach taken in other jurisdictions, including New South Wales where the offence is: ‘A person who
intentionally records an intimate image of another person (a) without the consent of the person and (b)
knowing the person did not consent to the recording or being reckless as to whether the person consented
to the recording, is guilty of an offence.’ The Irish Law Commission has proposed a similar core offence, with
a higher penalty where there is intention to cause distress. While this privileges one particular motivation
(despite the impact on victims being similar), it at least ensures that there is a criminal offence covering all
forms of upskirting.

5.

Distribution of Upskirt Images: Clarify and Strengthen Law on Sharing of
Upskirt and other Intimate Images

5.1
Current Bill not cover distribution of images:
The current Bill does not cover the non-consensual sharing of ‘upskirt’ images. The distribution of such
images amplifies the harms of the original conduct and often leads to further harassment and abuse. Images
often end up on pornography websites and are difficult to get taken down.
5.2
Existing ‘revenge porn’ laws cover some cases of distribution:
If an offender shares upskirt (or voyeurism) images without consent, there may be an offence under section
33 of the Criminal Justice and Courts Act 2015 (often known as the ‘revenge porn’ law). However, the
‘revenge porn’ law only applies if it can be proven that the sharing of the images was done with the direct
intention to cause distress to the victim.8 It does not cover distribution for motives of finance, humour or
sexual gratification.9
5.3
Inconsistency between taking and then sharing upskirt images:
Inconsistent motive requirements, and the absence of a specific provision covering the distribution of
upskirt images, produces unfair and unjustified results: a situation could arise where the ‘upskirt’ image was
8
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taken for the purposes of sexual gratification and the new voyeurism offence is made out, but if shared with
the same motive, there is no criminal offence relating to distribution.
5.4
Current Bill and ‘revenge porn’ law do not adequately recognize harms of distribution, whatever
the motives:
The nature of upskirting means that it is not always possible to show intention to cause distress:
perpetrators often do not know who the victim is and are not concerned about the impact on that victim.
Or, as in the case of the celebrity photo for example, we may know that they have an entirely different
motive: here the main – maybe only – reason for taking and distributing the photo is financial. This current
Bill does not adequately recognise the very serious harms which come from the non-consensual sharing of
intimate images, whatever the motive of the perpetrator.
5.5
Current ‘revenge porn’ law on distribution is limited:
The current ‘revenge porn’ law is limited in only applying where the direct intention to cause distress can be
proven. This excludes other motives such as sexual gratification, financial and ‘group bonding’ (eg sharing
images among a closed WhatsApp or Facebook group). This limitation provides a higher hurdle for
prosecutors (who require evidence of the aim to cause distress) and results in inconsistent treatment of
victims. It means that common activities – such as sharing amongst groups of friends – are not adequately or
clearly covered.
5.6
Recommended law reform:
Strengthen and clarify law on distribution of intimate images:
The Voyeurism Bill would be strengthened if it included either
a) an additional offence of non-consensual sharing an upskirt image; or
b) if the core offence is extended to cover all non-consensual taking of intimate images, an additional
offence of ‘non-consensual sharing of an intimate image’ (replacing the existing ‘revenge porn’ provisions).
Option (b) is the most comprehensive approach and focuses on the harms experienced by victims. This is the
basis of the law in many Australian and US states. A further option would be to strengthen English law so
that it applies where the perpetrator was ‘reckless’ as to whether or not he was intending to cause distress
to the victim. This is the current law in Scotland. This means that a primary motivation could be group
bonding, but the perpetrator is aware that it will also cause distress to the victim.

6.

Strengthen Existing Voyeurism Offence: cover all motives and ensure
consistency

6.1
Current voyeurism law:
The current law on voyeurism (section 67 of Sexual Offences Act 2003) only applies where the perpetrator
acts with the purpose of obtaining sexual gratification for himself or another. This unduly limits the scope of
the offence, as it does not apply where, for example, a perpetrator acts out of financial motives or to cause
distress to the victim.
6.2
Options for law reform:
There are three options for law reform (depending on final provisions of new offence).
a) Extend current voyeurism law motives to make consistent with new ‘upskirting’ offence; or
b) Amend current voyeurism law to include all motives; or
c) Replace current voyeurism law and upskirting proposal with new law to cover all non-consensual taking of
intimate images (including upskirt images)
6.3
Extend current voyeurism law motives to make consistent with new ‘upskirting’ offence:
As a minimum, if the upskirting offence remains as currently drafted, with the required motivation being
either sexual gratification or causing distress, the existing voyeurism offence should be amended to include
the motive of causing distress, to ensure consistency between the offences. Otherwise, there will be an
4

unjustified inconsistency between treatment of victims depending on whether the conduct occurred in
private (more limited) or public.
6.4
Strengthen current voyeurism law to include all motives:
The better approach, assuming the new upskirting offence is introduced, is to provide protection from
voyeurism – the non-consensual observing/recording of someone doing a ‘private’ act – for all victims,
notwithstanding the motivations of the perpetrator. The offending conduct is the non-consensual
observing/recording. Such a reform can ensure that the focus is on harms the victims experience, rather
than being limited to specific motivations.
6.5
Replace current voyeurism law and Bill to cover all non-consensual taking of intimate images
(including upskirting):
This is the preferred option as it is comprehensive and will help to ‘future-proof’ the law as it would not be
constrained by motive requirements, or specifics as to the location or means of taking images. The focus is
on non-consent. For example, the current upskirting provision specifies the ways in which the taking of an
image must be performed ‘beneath’ the clothing; the existing voyeurism offence refers to ‘place’.
6.6
Justification for comprehensive approach:
The current voyeurism law was enacted a time when the concern was with (a) conduct happening in specific
private places (eg toilets) and that (b) the motivation was a form of sexual perversion. Society and
technology has changed such that tying the offence to a specific geographical location (‘place’) no longer
provides adequate protection for victims who can be subjected to harms in public spaces. Secondly, the
actions of perpetrators taking/sharing non-consensual sexual images are not limited to those with specific
sexual dysfunctions but are part of a more general pattern of abuse and harassment of (predominantly)
women.

7.

Clarify scope of sex offender registration for voyeurism offences

7.1
Sex offender registration only where motive of sexual gratification:
The current Bill provides for sexual offender registration only where the act of upskirting has been
perpetrated for the purposes of sexual gratification (and not where to cause distress) (section 4). This
introduces an unnecessary hierarchy between the different modes of offending. There is a danger that this
distinction will be reflected in sentencing guidelines and practices.
7.2
Inconsistent treatment in sexual offences, eg exposure (flashing):
This introduces unjustified inconsistencies in how sexual offences are to be treated. For example, the
offence of exposure (‘flashing’) is committed where the perpetrator intends to cause ‘alarm or distress’ to
the person subject to the exposure. There is no requirement to demonstrate a motive of sexual gratification.
Yet, the registration requirements are the same as for existing voyeurism offences.
7.3
Inconsistent treatment of different forms of image-based sexual abuse (eg revenge porn):
This also introduces inconsistencies between different forms of image-based sexual abuse. There is, for
example, no notification requirement where private sexual images have been non-consensually distributed
(ie revenge porn) despite the fact that upskirting and revenge porn sit on the continuum of image-based
sexual abuse, which itself sits on the continuum of sexual violence.10
7.4
No motive of sexual gratification required for sexual offences:
Further, there is no requirement for the vast majority of sexual offences to demonstrate a sexual
motivation. Moreover, to assume that this is a motivation would be to entirely misunderstand why sexual
offences are committed. Sexual offences are so labeled because of the mode of perpetration (sexual
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acts/harassment), rather than motive. Sexual offences are about power and control, punishment, sexual
entitlement, anger, entertainment as well as sexual gratification.11
7.5
Option for law reform - Amend notification requirements:
The current Bill should be amended to ensure similar treatment between different types of voyeurism and
upskirting.

8.

Extend automatic anonymity to all victims of image-based sexual abuse,
including ‘revenge porn’

8.1
Current law grants automatic anonymity only to victims of voyeurism and upskirting:
While victims of voyeurism, or upskirting under the new Bill, will be granted automatic anonymity, there is
no such right for victims of so-called ‘revenge porn’. This means that two victims could both be subject to
harassment, abuse and humiliation from having intimate images posted online without their consent, but
whether they have an automatic right to anonymity will depend on how and for what reasons those images
were taken or shared.
8.2
Current lack of automatic anonymity means current law is failing victims:
In June 2018 a BBC study revealed that one in three ‘revenge porn’ victims withdraw from prosecutions.12
Those who work with victims and the police suggest one of the reasons is the fear of further publicity and
sharing of their images. Anonymity encourages victims to come forward and support prosecutions. There is
widespread public approval for extending anonymity.13
8.3
Recent grant of anonymity in cases of female genital mutilation and forced marriage:
In the last few years, the Government has accepted this argument, most recently extending anonymity to
victims of forced marriage and female genital mutilation.14 The Government justified this new provision by
stating that: ‘Lifelong anonymity will give more victims the confidence to come forward and seek justice’. 15
8.4
‘Revenge Porn’ is a form of sexual offence:
To date, the Government has resisted calls to extend anonymity on the basis that ‘revenge porn’ is not a
sexual offence as it is not motivated by sexual gratification or involve contact.16 As noted above, this
misunderstands the nature of sexual offending.17 Sexual offending is about the nature of the act and its
impact, not only the motivation; and there are a range of sexual offences which do not involve contact.
Further, victims experience ‘revenge porn’ as a form of sexual assault, some describing it as like ‘being
raped’.18 It breaches their rights to sexual autonomy and dignity and the abuse and harassment they face is
often highly sexualized.19
8.5

Option for law reform - Amend the law to introduce automatic anonymity:
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Anonymity for complainants of ‘revenge porn’ can be introduced in two ways:

by a specific schedule (as in the cases of forced marriage and female genital mutilation); or

by categorizing it as a sexual offence to which the Sexual Offences (Amendment) Act 1992 (which
grants anonymity to sexual offence complainants) applies.

9.

Strengthen law to cover threats to take and/or share intimate images/videos

9.1
Current English law does not cover threats to take and/or distribute images:
This is a major lacuna. There are many victims who experiences threats to distribute images as a serious
harm, with such threats often made in the context of coercive and abusive relationships. While it might be
possible for other offences to cover this conduct (eg coercive control legislation), it would be far simpler,
and a more effective deterrent and prosecutorial tool, if the law clearly stated that threats were
criminalised.
9.2
Option for law reform - Amend the law to cover threats:
Scottish law already covers threats to distribute images as part of their more comprehensive and effective
approach to tackling image-based sexual abuse (Section 2 of the Abusive Behaviour and Sexual Harm
(Scotland) Act 2016). Other jurisdictions, such as New South Wales also include threatening behavior.

10.

Strengthen law to cover altered images/videos

10.1
Altered images/videos not covered by English law:
The current law does not cover the creation and/or distribution of intimate images which have been made
sexual and/or pornographic by being altered/photoshopped – sometimes referred to ‘deepfake porn’, or AIassisted ‘fakeporn’.20 This is – and will continue to be – a growing problem as technology develops to make it
easier to alter images.21 There are now specific apps designed to allow an individual to generate their own
pornographic video using the face of another being superimposed on an existing image/film.
10.2
Government misunderstanding of harms of altered/fake intimate images:
In 2016, the Government stated that the harms experienced by altered images being shared were not as
great as for ‘original’ images.22 This view does not reflect the experiences of victims who have spoken out
about the harms they have experienced.23
10.3
Option for law reform - Amend the law to strengthen protection by covering altered
images/videos:
Other jurisdictions, including New South Wales and Scotland, already cover altered images. In Scotland, the
legislation simply defines an image as being a moving or still image ‘in any form, whether or not the image
has been altered in any way’ (section 3 of the Abusive Behaviour and Sexual Harm (Scotland) Act 2016). The
law in New South Wales defines image as including: ‘an image has been altered to appear to show a person’s
private parts, or a person engaged in a private act’.

11.

Template for a Comprehensive law tackling all forms of Image-Based Sexual
Abuse
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11.1
Extend law to ensure consistent treatment of all forms of image-based sexual abuse:
While ‘upskirting’ is a pernicious form of image-based sexual abuse, the enactment of new law also provides
an opportunity to strengthen the law in relation to all forms of image-based sexual abuse. The offences
known colloquially as ‘revenge porn’, ‘upskirting’ and ‘sextortion’ share many similarities – most notably, the
harms experienced by victims. Yet whether or not they have recourse to the criminal law depends on the
vagaries of where images were taken (eg whether in public or private) and/or the motives of the
perpetrators. The current law is unnecessarily complicated and pedantic and there is a serious risk that it will
not cover new instances of abuse in the future.
11.2
Option for law reform - Amend law to cover all non-consensual taking and/or sharing of intimate
images/videos and threats
We recommend adopting a comprehensive law which covers all non-consensual taking or sharing of intimate
images, including threats and altered images. In this respect, we draw your attention to the Crimes
Amendment (Intimate Images) Act 2017 recently enacted in New South Wales, Australia.24 It
straightforwardly criminalises:

the non-consensual creation of intimate sexual images (thereby covering upskirting and voyeurism)

the non-consensual distribution of intimate images (that is, conventional ‘revenge porn’, as well as
the distribution of ‘upskirt’ and other intimate images)

threats to create and/or distribute intimate images (currently not covered in English law, though part
of Scots law)

altered images (again not covered in English law but part of Scots law).

12.

Sustainable and increased funding of victim support services

12.1
Sustainable and sufficient resources needed for support services:
Any new legislation needs to be supported by a commitment to provide sustainable and sufficient resources
for organisations supporting victims such as the Revenge Porn Helpline, Women’s Aid and Rape Crisis. The
Government Equalities Office currently supports the Revenge Porn Helpline which carries out excellent work
supporting victims, especially getting images taken down from the internet. However, their resources are
seriously stretched and it is a challenge to provide support to all those seeking help. It is likely that a new Bill
will increase the number of people seeking support – which is welcome – but this means it is incumbent
upon the Government to ensure resources to help those coming forward.
We also know from research on rape and sexual violence, that it is when victims are supported that they are
more likely to continue with prosecutions. Support services, therefore, are vital for the individual as well as
for the justice system more broadly.

13.

Contact Details and Expertise

Clare McGlynn, Professor of Law, Durham University Clare.McGlynn@durham.ac.uk www.ClareMcGlynn.com
@McGlynnClare
Clare McGlynn is an expert on laws relating to sexual violence, pornography and image-based sexual abuse. She has
worked closely with politicians, policy-makers and the voluntary sector to strengthen laws, including the new criminal
offences targeting rape pornography and image-based sexual abuse (including ‘revenge porn’). She has given evidence
before Parliament’s Women & Equalities Select Committee and the Scottish Parliament’s Justice Committee on sexual
harassment and the need to reform the laws on upskirting and image-based sexual abuse. Her research with Erika
Rackley developed the concept of ‘image-based sexual abuse’, and she is currently part of an Australian Research
Council funded research project investigating image-based sexual abuse across the UK, New Zealand and Australia.
Erika Rackley, Professor of Law, University of Birmingham, e.rackley@bham.ac.uk; @erikarackley
Erika Rackley has been working with academics, politicians, policy-makers and NGOs on issues relating to the legal
regulation of image-based sexual abuse and pornography for over a decade. Her research with Clare McGlynn has
informed and helped shape laws relating to so-called revenge pornography and extreme pornography across the UK.
She is currently involved in a three-year project – ‘Images of Me’ – with McGlynn and colleagues from Australia and
New Zealand.
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